\0

10

11

12
13
14
15

16
17
18

19
20
a1

23
24
25

0 N A WL AW N =

| A O N O ——
| RO R Ot Wk 20

09-CV-05015-CNST :

e S SR

: UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA,

) | ,
o ) - CIVIL ACTION NO.
Plaintiff, ; C09-5015JKA
V. B
; - CONSENT DECREE
F.O.F INC, )
) HYLEBOS WATERWAY
; PROBLEM AREAS -
Defendant. : %
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| A BACKGROUND
1. Asaresult of the release or threatened release of hazardous substances at or from

the Commencement Bay Nearshore/Tideflats Superfund Site in the City of Tacoma, Pierce
County, Washington (“CB/NT Site”), the U.S. Environmental Protection Agency ("EPA") and
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other governmental and private entities have undertaken response actions at or in connecﬁon 4 g
with the CB/NT Site under Section 104 and Section 106 of the Comprehensive Enwmnmenml
Response, Compensation, and Lisbility Act of 1980, as amended ("CERCLA"), 42US.C. §§
9604 and 9606, and will undertake response actions in the futnre. In performing these response
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actions, EPA and other governmental and private entttws have incurred and will continue to
incur Response Costs at or in connection with the CB/NT Site. _

2. OnSeptember 8, 1983, EPA placed the CB/NT Site on the National Priorities List]|
pursuant to Section 105 of CERCLA, 42 US.C. § 9605. .

3. Under a Cooperat]ve Agreement w1th EPA, the Washmgton Departmcnt of
_— Ecology (Ecology) conducted a Remedial Investigation and Feasibility Study (RI/FS) of the _
CB/NT Site. Within t]:e Tideflats area of the CB/NT Site, the RI/FS evaluated the nature and
extent of contamination in the Sitoum, Blair, Milwaukee, Hylebos, St. Paul, Middle, Thea Foss
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-1 [| (formerly know‘m as City), and Wheeler-Osgood Waterways. Pursuant to Section 117 of
72 _CE_RCLA, 42 US.C. § 9617, EPA published notice of completion of the Feasibility Sq;dy and
of the proposed plan for remedial action for the CB/NT Site in February 1989, .

4. Because of the complexity of the CB/NT Site, Superfund response actions at the
CB/NT Site are currently coordinated under seven operable units managed primarily by EPA and
Ecology, including: (1) Operable Unit 01 - CBNT Sediments; (2) Operablé Unit 02 - ASARCO
Tacoma Smelter; (3) Operable Unit 03 - Tacoma Tar Pits; (4) Operable Unit 04 - ASARCO Off-
Property (5) Operable Unit 05 - CB/NT Sources. 6) Operable Unit 06 - ASARCO Sediments;
and (7) Operable Unit 07 - ASARCO demolition.

5. On September 30, 1989, EPA issued a Reoond of Decision (ROD) that selected
the remedy for remediation of sediments, OU1, and sources of conmmmauon, OUS. The ROD

identified elght (8) problem areas within QU1 that required sediment cleanup. The eight
- | 12 problem areas were the Head and Mouth of the Hylebos Waterway, Sitcum Waterway, St. Paul
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13 Waterway, Middle Waterway, _Head and Mouth of the Thea Foss Waterway (formerly City

14 || Waterway), and Wheeler-Osgood Waterway. Notice of the final plan was published in

15 || accordance with Section 117(b) of CERCLA.

16 6. . EPA determined in the ROD that there were five major elements of the selected

17 'remedy for the CB/NT Site sedimenté'and sources that will be applied, as appropriate, to each
18 || problem area: -

19 7. Site Use Restrictions - To protect human health by limiting access to edible
20 ||resources prior to and during implementation of source and sediment remedial activities.

21 8. ' Source Control - To be implemented to prevent recontamination of sediments.
22 : 9. Natural Recovery - Included as a preferred remediation strategy for marginally
- contaminated sediments that are predicted to achieve acceptable sediment quality through eitﬁer ‘
b1odegmdatlon, or burial and mmng with naturally accumulahng clean sediments within a ten
24 :
(10) year penod.
25 _ A
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10.  Sediment Remedia) Action - To address sediments containing contammanon that
is not expected to naturally recover within 10 years. The ROD required active sediment cleanup
using one of the followmg four technologies: in-place capping, dredging and confined aquatic
disposal, dredging and nearshore disposal, or dredgmg and upland d.lsposal .The disposal option
is to be identified during design of the remedxal action.

11. M&M‘Q&M&E@M To refine cleauup volume estlmates,
.characterizc the effectiveness of source controls, and nnplement long-tenn monitoring of the
remedial action(s) to ensure long-term protectiveness of the remedy. |

12, Under a State Cooperatwe Agreement, EPA and the Washington Dcpartment of
Ecology agreed that Ecology would implement QUS source control actions using state law .

o o ~ [~ S ) O w ~
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authorities and EPA would stay in the lead for implementing the sediment cleanup, OU1.

st
p—

13.  This Consent Decrec involves settlement of claims for recovery of Response

ot
N

Costs associated with the Mouth and Head of the Hylebos Waterway Problem Aress. The ROD

—
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determined that natm'al recovery will not sufﬁciently reduce contaminant concentrations in some

—
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areas of the Mouth and Head of the Hylebos Waterway within the ten (10) year period, so the

ROD required active sediment cleanup with one (1) of the four (4) technology options of the
14, OnNovember 29, 1993, six entities (collectively known as the Hylebos Cleanup ‘

Committee or “HCC") entered into an Administrative Order on Consent (“HCC AOC’-') with | |

— — = —
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EPA for the preparation of, performance of, and reimbursement of oversight costs for Pre- | |
remedial Désign Activities for the Hylebos Waterway Problem Areas. The objectives of the

| Hcc AOC were: (1) to perform pre-remedial design work for the Hylebos Waterway consistent
with the ROD; (2) to perform analyses and studics needed by EPA to select a Remodiation Plan,

[
B R B S

including an acceptable confined diéposal site and any necessary mitigation which attains
Sediment Quality Objectives identified in the ROD, and all applicable or relevant and

NI

appropriate requirements; and (3) provide for recovery by EPA of its response and oversight .

v
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costs incurred with respect to the implementation 6f this Order, By letter dated November 8,
2001, EPA confirmed that all activities required by the HCC Order were performed, except
remaining oversight billings, in accordance with Section XX VI of the HCC Order.

15, OnAugust3, 2000, EPA issued an Explanation of Significant Differences (ESD), |
in compliance with Section ll7(c) of CERCLA that explains differences in the Remedial Action
that significantly change, but do not fundamentally alter, the remedy selected in the ROD. Th/e
ESD addressed cleanup plans for two waterways within the CB/NT Site, selected disposal sites
for all remaining contaminated sediment to be dredged and confined from the CB/NT Site,
provided additional performance standards, and documented other ifferences from the ROD,
Based on the studies and analysis conducted under the HCC AOC with respect to the Hylebos
Waterway, the ESD provides details for: the cleanup of the areal extent of sediment
oontamiﬁation in the Hylebos Waterway and the estimated volume of sedmxent that requires .
remediation; designation of areas that are projectod to naturally recover within 10 years of
remedial action; EPA’s decision to dispose of contaminated sediments in Blair Slip 1 and an
upland regional landfill; performance standards for mitigation for the Remedial Action; and the
astim/ated cost of the Remedial Action at the Hylebos Waterway. Notice and public comment
were taken on the ESD and notice of the final ESD was published in accordance with Section
117(c) of CERCLA. . | ]

16.  The Settling Defendant and other parties entered into an allocation agreement
which established a process by which a third-party, neutral allocator w'o‘uld‘determine shares of
liability for all potenually responsible parties associated with the Hylebos Waterway Problem
Areas. The allocator’s report, titled “Hylebos Waterway-Allocator’s Final Cost Allocation
Formula Report, dated May 22, 2000 (“Allocator’s Report™), assessed the Settling Defendant’s
share of Response Costs and formed a basis for this settlement. EPA independently revieﬁed the
Allocator’s Reports and other pértinent information, and, as to the Settling Defqidant, adcepts
the allocator’s numerical allocation for purposes of this seftlement. '
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or occurrences alleged to have occurred in connection with the Hylebos Waterway Problem

of the Hylebos Waterway Problem Area within the CB/NT Site.

: determme whethcr FOF is ﬁnancxally able to pay response costs incurred and to be incurred at

17.  The Settling Defendant does not admit any Lability arising out of the transactions

Areas within the CB/NT Site. In a consent decroe entered in the U.S. District Court for the

Western District of Washmgton on May 28, 1997 in United States, etal. v. the Q}x of Tacoma
_d_wmm Civil Action No. C97-5336 RIB, the City of 'l'acoma and Tacoma
Pubhc Utilities resolved their liability for damages for i mjtuy to natural resources under federal,
state and tribal trusteeship resulting from the release of hazardous substances at the CB/NT Site.

| 18.  Inaconsent decree entered in the U.S. District Court foftheWestem District of
Washington on February 26, 2003 in QMMML Civil Actlon
No. C03-5107-RBL, a number of powntxally responsible parties identified at the Hylebos
Waterway Problem Areas within the CB/NT Site resolved their _hablhty for their share of
invesﬁgaﬁve and remediation costs resuiting from the release of hazardous substances ai the
Hylebos Waterway Problem Areas within the CB/NT Site.

20..  Inaconsent decree entered i in the U.S. District Court for the Western District of
Washmgmn on June 2, 2004 in United States v. Atofina Chemicals, Inc, and ggggﬂ Metals of
Tacoma, Inc., Civil Acuon No. C04-5319-RBL, Atofina and General Metals agreed, inter alia, to
conduct and finance the Remedial Design and Remedial Actions selected by EPA for the Head

21.  Inaconsent decroc entered in the U.S. District Court for the Western District of
Washington on Mareh 15, 2008 in United States v, Port of Tacoma, et al, Civil Action No. C0S-
5103 FDB, the Port of Tacoma and Occidental Chemical Corporation agreed, inter alia, to
conduct and ﬁnance the Remedial Design and Remedial Actions selected by EPA for the Mouth
of the Hylebos Waterway Pmblem Area within the CB/NT Site. :

22, The United States has revxewed the Financial Information submitted by FOF to
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the Site. Based upon this Financial Information, the United States has determined that FOF is

able to pay the amounts specified in this Consent Decree. '.

23.  The United Statos filed a complaint in this matter pursuant to Section 107 of the
Comprehensive Envuonmenml Response, Compensation, and Liability Act of 1980,42U.S.C. §]| -
9607, as amended (“CERCLA”), seeking reimbursement of response costs incurred or o be
incurred for response actions taken at or in connection with the release or threatened relcase of
hazardous substances at the Hylebos Waterway Problem Areas within the CB/NT Site. The -
Settling Defendant that has entered into this Consent Decroe does not admit any liability to
Plaintff arising out of the transactions or occurrences alleged in the cbﬁplﬁnt.

24, The Upited States and Settling Defendauit agree, and by entering this Consent
Decree, this Court finds that settlement without further litigation and without the admission or
adjudication of any issue of fact or law is in the public interest and is the most appropriate means
ofmtvingthjsscﬁonwimmspemosmmgnefenmmmms Consent Decree is fair,
reasonable, and in‘the pubhc interest. '

THEREFORB, with the consent of the Pames 1o this Consent Decres, it is ORDERED
ADJUDGED, and DECREED: |

B. JURISDICTION

25.  This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b), and also has personal jurisdiction
over the Settling Defendant. Settling Defendant consents to and shall not challenge the terms of |
this Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree. |

~ C. PARTIES BOUND |

26. This Conscnt Decree is binding upon the Umted States and the Settling Defendant
and its heirs, successors and assigns. Any change in ownershxp or coxporate or other legal status ,
of Settling Defendant, including but not limited to, any transfer of assets or real or monal '
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1 pmperty shall in no way alter Settling Defendant's responsibilities under this Consent Decree.

2 || This Consent Decree does not bind any person or State ageﬁcy that is not a party to it.
3|l D. STATEMENT OF PURPOSE |
afl 27. By entering into this Consent Decree, the mutual objectlva of the Paruw are:

, 5 - A, toreach a final settlement among the Parties pursuant to Section 122 of
6 || CERCLA, 42 U.s.C. §- 9622,' by allowing Settling Defendant tq make a cash payment to resolve
g its alleged civil liability under Sections 106 and 107 of CERCLA 42 US.C. §§ 9606 and 9607

for mjunctlve relief with regard to the Hylebos Waterway Problem Areas and for Response
Costs incurred and to be mcurred at or in connection with the Hylebos Waterway Problem Areas,
and subject to the Rmervatlon of nghts by the United States in Section XI; and to resolve the

10
claims of the Settling Defendant which have been or could have been asserted against the United

n States with regard to this Site as provided in this Consent Decree, thereby redﬁcing ]iﬁgation
12 relating to the Hylebos Waterway Problem Areas;
13A ' B. to simplify any remammg administrative and judlclal enforcement

14 | activities concerning the Hylebos Waterway Problem Areas by reducing the number of

15 || potentially responsible parties from further involvement at the Hylebos Waterway Problem

16 || Areas with respect to pronse Costs; and

17 ' C. to obtain settiement with Settling Defendant and EPA for reimbursement
18 ||of a portlon of Response Costs mculred and to be incurred at or in connection with the Hylebos
19 Waterway Problem Areas by the EPA Hazardous Substanoe Superfund and by private parties,

"20 and to provide for coﬁu-ibutiqn' protection for Settling Defendant and the United Statés with

regard to the Response Costs, pursuant to Sections 113(f)(2) andylZZ of CERCLA, 42 USC. §§

21 A
- 9613(f)(2) and 9622, and as set forth in Paragraph 47 of this Consent Decree.
E. DEFINITIONS
23 - » :
-28.  Unless otherwise expressly provided herein, terms used in this Consent Decree
- || that are defined in CERCLA or in regulations promulgated under CERCLA shall have the
.25 ‘ : _ ‘
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meaning assigned to them in the statute or regulations. Wheﬁever the terms listed below a.re
used in this Cohsent Decree, the following definitions shall apply:

A, “CERCLA” shall mean the Comprehensive Environmental Rmponse,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.

B. “Consent Decree” or “Decree” shall mean this Consent Decree and all
appendices attached hereto. In the event of eonﬂict between this Consent Decree and any
append:x, the Consent Decree shall control. | |

C. “Commencement Bay Nea:shorel’l‘tdeﬂats Superfund Site” (“CB/NT
Site”) shall mean the entire Commencement Bay Nearshore/Tideflats Superfimd Site and project
area, including contaminated sediments and sources of contamination within the CB/NT Site,
located in the City of Tacoma, Pierce County, Washmgton, and as defined in the CB/NT Record
of Decision, dated September 30, 1989. . . ‘

_ D. “Day" shall mean a calendar day. In computing any period of time under
this Consent Decree, where the last day would fall on & Saturday, Sunday, or federal holiday, the
period shall run until the close of business of the next working day.

B. “EPA” shall mean the United States Envtronmental Pmtecuon Agency
and any successor departments, agencies, or mstrumentaht:es. ' ,

F.  “EPA Hazardous Substance Superfund” shall mean the Hazardous
Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

G.  “Financial Information” shall mean those documents submitted by FOF on)
[date[ in response to EPA’s [date] Request for Information submitted to FOF pursuant to the
authonhes contained in Section 104(e) of CERCLA, 42 U.S.C. § 9604(e).

H. “Hylebos erway Problem Areas” and/or “Site” shall mean all areas in
which contaminated sediments are located, intertidal and subtidal, that require remedial action at |
and adjacent to the Mouth and the Head of the Hylebos Waterway, which are two of eight
Problem Areas only'within OUT1 of the CB/NT Site. These Problem Arcas are described in the

CONSENT DECREE . : " United States Department of Justi
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JICB/NT Site I;ecord of Decision, dated September 30, 1989, and are more specifically delineated
in the Figures 3A, 3B, and 3C in the August 3, 2000 ESD, These terms do not inchude property
which is the subject of OUS, which cncompassés upland propertics adjacent to the Hylebos
Waterway that are past, present or future sources of hazardous substances to the Hylebos
Waterway Problem Areas. '

L “Hylebos Waterway Problem Areas Special Account” shall mean the
5peclal account established at the Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42
U.S.C. §9622(b)(3), and created by the Consent Decree entered in U.S, v, Bay Chemical
Company, et al, C99-5521 (RJB), by the U.S. District Court for the Western District of
Washington on June 23, 2000,

O 00 N N W AW N
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J. - “Interest” shall mean interest at the current rate specified for interest on
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annua.llyonOctober 1 of each year, maccordancemth42USC § 9607(a) The

11
12

13 applicable rate of interest shall be the rate in effect at the time the interest accrues.

14 K. “Paragraph” shall mean a portion of this Consent Decree identified by an | | B
15 || Arabic numeml or an upper or lower case letter
16 " L. “Parties” shall mean the United States and the Settling Defendant.

17 M. “Seouon shallmeanaporhonofﬂnsConsentDecreeidenuﬁedbya
19 N.  “Senling Defendant” shall mean F.O.F. Inc., formerly known as F.O.
Fletcher, Inc., and F.O. Fletcher Partnersh:p ed (“FOF™). o

o. “Record of Decision” or “ROD” shall mean the EPA Record of Decision | ' ’ e

re]atmg to the Site sxgned on September 30, 1989, by the Regional Administrator, EPA Region

" 18 ||roman numeral.

20
21

22 _ '
) 10, all attachments thereto and incorporating all significant dlﬁ‘erenees thereto documented in the ' |
3 . ) o .
ESD issued on July 28, 1997 and the ESD issued on August 3, 2000. The 2000 ESD may be ' ‘
24 |} . ' - : : _ } .
- 25 . . _
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referred to or discussed individually or separately from the 1989 ROD in this Consent Decree
where appropriate.

| "~ P.  “Response Costs” shall mean all costs of ‘fespome” as that term is
defined by Section 101(25) of CERCLA, 42 U.S.C. §9601(25), and incurred in connection to the
Hylebos Waterway Problem Areas. Response Costs shal} also include any CB/NT area-wxde
site costs billed to the CB/NT area-wide account that EPA may attribute or allocate to the
Hylebos Waterway Problem Areas. Response Costs shall not include costs related to upland
hazardous waste cleanups and/or source contml whlch were incurred by any entity. The phrase -
“past Response Costs” _shall mean all costs incurred through September 30, 2001, including
interest thereon. The phrase “future Response Cost™ shall mean all R&pon.se Costs other than

© © W & W s W N

—
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past Response Costs.

-
Saad

Q. . “United States” shall mean the United States of America, including all of

—
()

its departments, agencies, and instrumentalities, which includes without limitation EPA, the
Settling FederalAgenciesand any foderal natural resources trustee. '
~ F. PAYMENT
29.  Within forty-five. (45) days of entry of this Consent Decree, Settling Defendant
shall pay $250,000.00 in payment for Response Costs. Payment shall be made by FedWire
Electronic Funds Transfer (“EFT”) o the U.S. Department of Justice account in accordance with

L T R
- O wn s W

current EFT procedures, referencing USAO File Number __, EPA Site/Spill ID Numbers
108N and 19T, and DOJ Case Number 90-11-2-726/5. Payment shall be made in accordance
with instructions provided to the Seftling Defendant by the Financial Litigation Unit of the
United States Attorney’s Office for the Western Dinn'ict of Washington following lodging of the |
Consent Decree. Any payments received by the Department of Justice afer 4:00 p.m. (Eastern
Time) will be credited on the next business day. The total amount to be paid by Setting

(ORISR

‘ Defendant pursuant to this paragraph shall be dwosned in the Hylebos Waterway Problem Areas
Special Account within the EPA Hazardous Subsmnee Superfund to be retained and used to

[t ]
o R
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1} United States Department of Justice

'Jonathan Williams

-1} Cincinnati, OH 45268

conduct or finance response actions at or in connection with the Hylebos Waterway Problem
Areas, or to be tmnsfen'ed by EPA to the EPA Hazardous Substance Suéerﬁ;ncL

30.  Settling Defendant's payment includes an aniount for: _

A, past Response Costs incurred at or in connection with the Hylebos
Waterway Problem Areas, and . _ o
B, future Response Costs to be incurred aﬁ or in comection with the Site.

31. At the time of payment under Paragraph 29 or, if apphcable Paragmph 32 below,

Settling Defendant sball send notice that such paymcmt has been made to:

Chief, Environmenta! Enforcement Secﬁon

DJ No. 90-11-2-726
P.0O, Box 7611 :
Washmgton, D.C. 20044-7611

Ted Yackuhc

Assistant Regional Counsel

Office of Regional Counsel = -

United States Environmental Protection Agency, Regwn 10 :
ORC-158, 1200 Sixth Avenue _ -
Seattle, Washmgton 98101 S ;

Remedial Project Coordinator

gémad States Environmental Protecnon Agency, Region 10
L-113

1200 Sixth Avenue

Seattle, Washington. 98101

ServmngFmanceOfﬁoe ‘ -
U.S. EPAannoeCenter B ‘ : '
MS-NWD : -

G. E&MMW ,
32. -A. ~ If Settling Defendant fails to make full payment of its Total Payment
Amount specified in within the time required by Paragraph 29, Interest shall begin to accrue on
the effective date of this Consent Decme on Settling Defendant’s unpaid balance through the
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date of payment, and Settling Defendant shall pay stipulated penalties of $1,000 per day for each
day such payment is late.

' " B. Stnpulawd penalties are due and payable within 30 days of the' date of the.
demand for payment of the penalties by EPA. All payments of stipulated penalties made under
this Paragraph shall be identified as “stipulated penalties” and shall be made by certified or
cashier’s check made payable to “EPA Hazardous Substance Superfund” and shall be deposited
in the Hylebos Waterway Problem Areas Specla.l Account within the EPA Hazardous Substance

Superfund to be retained and used to conduct or finance ﬂle response action at or in oonnectlon
with the Hylebos Waterway Problem Areas. After certification of completion of the Hylebos
Waterway remedial action, any balance remaining in the Hylebos Waterway Problem Areas
Special Account shall be trai:sferred by EPA to the EPA Hazardous Substance Superfund. The
check, or the letter accompanying the check, shall reference the name and address of the
party(ies) making the payment, the Site name, the site/spill identification numbers 108N and

| 109T, and DOJ Case Number 90-11-2-726/5 and shall be sent to:

U S. Environmental Protection Agency

?qug:tmnﬁl:g gmenter

P.O. Box 979076 -
St. Louis, MO 63197-9000

33,  Ifthe Umted States brings an action to enforce this Consent Decree against
Settling. Defendant Settlmg Defendant shall reimburse the United States for all costs of such
action, mcludmg but not limited to costs of attorney time. Payments made under tlus Section

shall be in addmon to any other remedies or sanctions avmlable to Plaintiff by virtue of Settling
Defendant’s failure to comply with the requiremeats of this Consent Decroc. Notwithstanding |
any other provisi;m of this Section, the United States may, in itx; lmr_eviewable di_Scretion, waive
payment of any portion of the stipulated penalties that have accrued pursuant to this Consent

CONSENT DECREE United States Department of Justic
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Decree. Payment of stipulated penalties shall not excuse Settling Defendant from payment as
required by Section F or from pelfforniance of any other requirements 6f this Consent Decree.
H. CERTIFICATION OF SETTLING DEFENDANT
34. By signing this Consent Decroe, Setting Defendant certifics that, to the best of its|
knowledge and belief, ithas: | o
A conducted a thorough, comprehensive, good fith search for documents, and has
fully and mm;ely-disclmad to EPA and/or the Allocator, all information currently in its

*|| possession, or in the possession of its officers, directors, employees, contractors, or agents,

which relates in any way to identifying who owned, operated, or controlled the Site, or (2) to the

| ownership, possession, generation, treatment, transportation, storage, or disposal of a hazardous

sﬁbétance, pollutant, or contaminant at or in connection with the Site;

B. | no information that would shggest that its contributions of hazardous substances,
pollutants, or contaminants to one or both of the Hylebos Waterway Problem Areas was greater
or significantly differsnt than determined in the Allocator Report; _

C.  notaltered, mutilated, discarded, destroyed, or otherwise disposed of a;iy records,
documents, or other information relating to its potential liability regarding the éite after ‘
notification of potential liability or the filing of a suit against it regarding the Site; and

D.  fully complied with any and all EPA requests for information regarding the Site

|{ pursuant to Sections 104(¢) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(c) and 9622(e).

35, 'The certifications contained in Paragraph 34 inure only to the benefit of the
United States and the Settling Defendant, and not to any other parties.

L COVENANT NOT TO SUE BY UNITED STATES

36.  Covenant Not to Sue Setling Defendant by Usited Sintes, In considerstion of the|
payments and commitments that will be made by the Settling Defendant under the terms of the ||
Consent Decree, and except as specifically provided in Paragraphs 37 ﬁnd 38 of this Secﬁon, the

CONSENT DECREE United States Department of Justi
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|| protection in Paragraph 47 shall be null and void. Sh;:h forfeiture shall not constitute liquidated

United States covenants not to sue or to take administrative action against Settling Defendant

pursuant to Secﬁons 106 and 107(a) of CERCLA and Section 7003 of RCRA relating to the Site.
With respect to present and future liability, thxs covenant not to sue shal] take effect for Settling
Defendant upon receipt by the United States from that Settling Defendant of Settling -
Defendan@’s payments required by Section F (Payment) and any amount due under Section G
(Failure to Compl); with Consent Decree). These covenants are conditioned upon the satisfactory
performance by Settling Defendant of its obligations under this Consent Decree and the veracity |
of the information provided to EPA and/or the Allocator by Settling Defendant relating to -
Settling Defendant's involvement with the Hylebos Waterway Prdblem Areas. This covenant not
to sue is also conditioned upon the veracity and completeness of the Financial Information
provided to EPA by Settling Defendant. If the Financial Information is subsequently determined
by EPA to be false or, in any material respect, inaccurate, Settling Defendant shall forfeit all
payments made pursuant to this Consent Decree and this covenant not to sue and the contribution

damages and shall not in any way foreclose the United States’ right to pursue any other causes of]
action arising from Settling Defendant’s false or materially inaccurate information. These
covenants not to suc extend only to the Settling Defendant and do not extend to any other person.
'37. United States’ Pro-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, its nght to institute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling Defendant,

A.  toperform further response actions relati'ng to the Site or |

B. to reimburse the United States for additional costs of response if; prior to
Cemﬁcahon of Completion of the Remedml Actlon
L conditions at the Site, previously u.nknown to EPA are discovered,
or

CONSENT DECREE " United States Department of Justi
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1 . 2.  information, previousl)7 unknown to EPA, is received, in whole c;r
in part, and these previously unknown conditions or information together with any other relcvant
information indicates that the Remedial Act:on is not protective of human health or the
environment. ' ’ '

38, ited P i f_:ation R tions. Notwithstanding any other
ﬁmvision of this Consent Decres, the United States reserves, and this Consent Decree is Wiihout

CYRT I T )

prejudice to, its nght to institute proceedings in this action or in a new actlon, or to issue an
administrative order seeking to compel Settlmg Defendant,

s A. to perform furthcr ‘response actions relating to the Site or

® ‘ ‘B. to reimburse the United States for addmonal costs of response 1f, subsequent to
10 Cernﬁcatlon of Complenon of the Remedial Action:

o 1. oonchuons at the Site, prev1ously unknowu to EPA, are dlscovered, or

12 o 2. information, prcvmusly unknown to EPA, is recenved, in whole or in part,
13 and these meﬁouﬂy unknown conditions or this information together with other relevant
14 information indicate that the Remedial Action is not protective of human health or the
15 environment. | ‘ |
16|l 39, Forpurposes of Paragraph 37, the information and the conditions known to EPA

17 || shall inchude only that information and those conditions known to EPA as of the date of the

18 || August, 2000 ESD (August 3, 2000) and set forth in the Record of Decision, as modified by the
19 || uly 1997 and August 2000 ESD, and the administrative records supporting the Record of

40 |[Pecision and the ESD or contained in EPA-approved remedial design dﬁcumcnts as of the

21 effective date of this Consent Decree. For purposes of Paragraph 33, the information and the

conditions\knbwn to EPA shall include only that information and those conditions known to EPA
s of the date of Certification of Completion of the Remedial Action and set forth in the Record -

22

of Decision, the administrative records supporting the Record of Decision and July, 1997 and
24 . , . -
August, 2000 ESD, the post-ROD administrative record, or in any information received by EPA
25 ‘
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pursuant to the requirements of an Order or Consent Decres for Remediat Design and Rémedial
Action with other partios prior to Certification of Completion of the Remedial Action.
© J. RESERVATIONS OF RIGHTS BY UNITED STATES |

40.  The covenant not to sue by the Unﬁed States sct forth in Paragraph 36 docs not .
pertain to any claims other than tl_mse expressly specified in Paragraph 36, including but not
limited to any civil or criminal claims under other statutes or undcr other Sections of CERCLA.
The United smiu also reserves, and this Consent Decree is without prejudice 1o, all rights
against Scttlmg Defendant with respect to the followmg claims under Section 106 or 107 of
CERCLA ' '

A.  liability for failure to meet a requirement of this Consent Decree, |
mcludmg, but not limited to payment of stipulated penalties or Interest pursuant to Section F of
this Decree;"

B.  lisbility of the Settling Defendant for their pmporuomte share of future
pronse Costs under the conditions and in accordance with the terms specified in Section VI,
6.c.(ii) of the Consent Decree entered in U.S. District Court for the Western District of
Washington on February 26, 2003 in United States v. Mary Jane Anderson, et eL, Civil Action
No. C03-5107-RBL, and under the conditions and in accordance with the terms of this Consent
Decree; _‘ | o

C.  liability arising from the past, present, or future disposal, release, or
potential threat of a release of a hazardous substance, pollutant, or contaminant to areas outside
of the Hylebos Waterway Problem Areas, including releases to upland properties adjacent to the |
Hylebos Waterway Problem Areas that have not migrated into the Hylobos Waterway Problem
Areas as of the date this Consent Decree is lodged with the Court;

D. cnmmal liability;

CONSENT DECREE
Commencement Bay Nearshore/Tideflats
Superfiind Site _ :
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_E lmbnhty for damages for injury to, destruction of, or loss of natuml
resources, and for the costs of any natural resource damage assessments within or outside of the
Hylebos Watexway Problem Areas or .

| F.  liability arising from the future relcase orpotennal threat of a release of a
hazardous substanqe, pollutant, or contaminant at or in the Hylebos Waterway Problem Areas
after the date of lodging of this Consent Decree. , A o

‘41, Notwithstanding any other provision in this Consent Decree, the United States
reserves, end this Consent Decres is without prejudice to, the right to reopen or institute |
proceedings against Settling 'Defe'ndant in this action or in & new action, to reimburse the United
States for Response Costs, and/or to issue an administrative order to Settling Defendant seeking

-} to compel Settling Defendant to perform msponse actions relating to the Hylebos Waterway

Problem Areas, and/or to reimburse the United States for additional costs of response if: ’
A meUmMSmﬁndsMSewngefmdMSCmﬁcauonsmMem )
SectionHofﬂnsDecreeareunu-ueormaccmatemamatemlway'or
B.. information is dlscovered that indicates that such individual Settlmg

Defendant oontributed hazardous substances to the Hylebos Waterway Problem Areas in such
greater amount or such greater}tox:c or other hazardous effects that EPA determines that the |
discovered information m'atm'auy changes the basis for entering into this settlement with the
particular Seting Defendaat. = o |

42,  Notwithstanding any other provision in this Consent Decree, the United States
reserves, and this Consent Decree is thhout prejudice to, the nght to institute proceedings

‘|| against any individuat Settlmg Defendant in this acuon or ina new action to reimburse the

United States for Rcsponse Costs, and/or to issue an admlmmnve order to any individual
Settling Defendant seeking to compel that Settling Defendant to perform response actions
relatmg to any other Problem Area or portlon of the CB/NT Site.

K_O__AELMML[&(MAM
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1 - 43, Settling Defendant covenants not to sue and ;g'ees not 'to assert any claims or
causes of action against the United States or its cdnu'jactors or employees with mspect wothe
remedial action at the Hylebos Waterway Problem Areas or this Consent Decree, including, but
nof limited to: . .

A ~any direct or indirect claim for reimbursement from the EPA Hazardous
Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 ofCERCLA,42USC B
8§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law; ' '

@ N W A W N
7

B. . any claim against the United States arising out ofmponse activities at the
Hylebos Watei‘way Problem Areas, including any claim under the United States Constitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Access to Just:ce Act, 28 US.C. § 2412, as amended,

10
or at common law; or

u C.  any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Hylebos Waterway Problem Areas.

13 44,  Nothing in this Consent Decree shall be deemed to constitute approval or

14 | preanthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, of
15 {{40 C.F.R. Part 300.700(d). | |

16 45.  Settling Defeﬁdant covenants not to sue and agrees not to assert any claims or _
17 || causes of action against any other Settling Defendant with regard to the matters addnessed by this
18 |[Consent Decree Mt to Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613.
1 L. EEFECT QF SETTLEMENT/CONTRIBUTION PROTECTION

46.  Nothing in this Consent Decree shall be construed to create any rights in, or grant

12

20
any cause of action to, any person not a Party to this Consent Decree. The United States and
Setiling Defendant each reserve any and all rights (including, but not limited to, any right to
contribution), defem.xm,clajms,.’demands, and causes of action which each Party may have with.

21
22

23 . .
respect to any matter, transaction, or occwrence relating in any way to the Hylebos Waterway
24 ' ‘ -

Problem Areas or the CB/NT Site against any person not a party to this Consent Decree, except C
25 : :
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as provided below. IfSetdmg Defendant seeks to bnng a new acuon in connection with the
Hylebos Waterway Problem Areas, excepting an action brought by Setﬂmg Defendant against its
insurance carrier, Settling Defendant agrew to notify the United States at least sixty (60) days
prior to the commenccmmt of the action, and concurrently to provide to EPA all information in
its poésession relating to ;he person's involvement at the Hylebos Watenira& Pmblem Areas.

47. Inany sut.;sequent'adminisu'ative or judicial proceedmg initiated by the United
States for injimcﬁve_, relief, recovery of Response Costs, or other mﬁcf relating to the Hylebos
Waterway Problem Areas, Settling Defendant shall not assert, and may not maintain, any defensé
or claim based upon the principles of waiver, fes judicata, collateral estoppel, issue preclusion,
claim-sp’litting or othef defenses based upon any contention that the claims raised in the
subsequent proceeding were or should have been brought in the instant action; prov:ded,
however, that notlnng in thls Paragraph affects the enforceahlllty of the covenant not to sue
included in Paragmph 36. ‘ -

48, The Parties agroe, and by entering this Consent Decree this Court finds, that
Settling Defendant is entitled, as of the date of entry of this Consent Decree, to protection from
contribution actions or claims as provided by Section 113(£)(2) of CERCLA, 42 US.C.
9613(f)(2), for "matters addrcssed" in this Consent Decree. The "matters addressed” in this
Consent Decree arc all response actions taken and to be taken by the United States or by any
other entity, and Response Costs incurred in connection with the Hylebos Waterway Problem
Arcas, including past and fiture Response Costs incurred and to be incurred by the United
States, and past and fisture Response Costs incurred by any other entities in connection with the
Hylebos Waterway Problem Areas. “Matters addressed” does not include any claims under
contractual indemnities or any other privafe contractual obligaﬁdns. The “matters addressed” in
‘this Consent Decree do not include those response costs or response actions as to whigh the _
United States has reserved its ﬁghB under this Consent Decree (except for claims for failure to

. E . .
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{{ it tates Department of Justie, or hr delegate certfiesthat he or she is fully suthorized to

ly w1th this Decree), in the event that the United States asserts rights against Settlmg
Defendant coming within the scope of such reservations.
M. RETENTION OF JURISDICTION
49. Th1s Court shall retain jurisdiction over this matter for the purpose of mterpretmg
and enforcmg the terms of this Consent Decree.
N. WM
50. This Consent Decree constitutes the final, complete, and exclusive agreement and

I

understanding among the Parties with respect to the settlement embodied in this Consent Decree.
The Parties acknowledge that th\ere are no representations, agreements, or understandings
relating to the setflement other than those expressly contained in this Consent Decree.

51. - This Consent Decree shall be lodged with the Court for a period of not less than
thirty (30) days for public noticc and comment. The United States shall file with the Court any
written comments recelved and the United States' response thereto. The United States reserves
the right to withdraw or withhold its consent if comments regarding the Consent Decree disclose |
facts or considerations that indicate that this Consent Decree is inappropriate, improper, or
inadequate, Settling Defendant consents to entry of this Consent Decree without further notice,
and the United Sﬁt’es.merves the right to oppose an attempt by any person to intervene in this
civil acﬁoﬁ. | _ . '

o P. EFFECTIVE DATE ,
52.‘ The effective date of this Consent Decree shall be the date of eatry by this Court,
following public comment pursuaﬁt to Paragraph 51.
. Q. SIGNATORIES/SERVICE _
53 The undersigned representative of Settling Defendant o this Consent Decree and
the Assistant Attorney General for the Environment and Natural Resources Division of the
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|
1 || enter into the terms and conditions of this Consenti Decree and to execute and bind legally such
" 2 || party to this document. | ,
|l 54.  The Settling Defendant hereby agrees nét to oppose entry o-f this Consent Decree
4 by this Court or to challenée ény prdvi’sion of this Consent Decree, unless the United States has
5‘ notified Settling Defendant in writing that»it no longer supports entry of the Consent Decree. |
| 6 55. - The Settling Defendant sh‘ﬁll idepﬁfy. on the attached signature page, the name |
. and address of an agent who is authorized to accept service of process by mail on behalf of that
Party with respect to-all matters arising under or relating to this Consent Decree. Settling
’ Defendant hereby agrees to accept service including, but not limited to, service of a summons, in
? that manner and to waive the formal service requirements set forth in Rule 4 of the Federal Rules
10 of Civil Procedure and any applicable local rules of this Court. o | |
11 ' : ’
12 v : . '
13 ||s0 ORDERED THIS DM DAY OF_(_[kaA‘iﬂzo(\m
14 o - )
15 | |
16
| 17
.18 |
19
20 }
21
22
23
24
25 _ : _
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of Ugited States v,
F.Q. F. Inc, relating to the Hylebos Waterway Problem Areas, within the Commencement Bay

{ Nearshore/Tideflats Superfund Site in the City of Tacoma, Pierce County, Washington:

FOR THE UNITED STATES OF AMERICA

Ng

oD S8 e WAL,

MICHAEL J. MCNULTY U
Attomey -
Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

P.O.Box 7611

Washington, D.C. 20044

(202) 514-1210

United States Attomey for the
Western District of Washington

Date: January 13,2008 {/s!l Brian Kipai

Assistant United States Attorney
700 Stewart Strect :

Suite 5220 <

Seattle, WA 98101

(206) 553-7970
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Du'ector Envnronmcnta.l Cleanup Office
Region 10

- U.S. Environmental Protection Agency
1200 Sixth Avenne . i )
Seattle, Washington 98101 '

Date: > MV Zom
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—
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Agency
1200 Sixth Avenue
Seattle, Washington 98101
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HIEUNDERSIGNEDPARTIESMW&BWM&mhM&ofM_
tothe H lehosWam:wayProblunAteaswhbmtbCommmmBay

E.Q. F, Inc. _relating to
2 Nearshoxefﬁdeﬂals&:pufundSmmmthyomeleCmmy Washington:
_ _ : FORF.O.F.INC.
4 . |
5 ||Due:_o8 Ave. arof,
6 . o m%es;d\uda
7 AL gy . Go(duts'\%(
8 Bole , TH 32H06
9 . : .
AgentAmbmizedmAcceptSuvieeonBehalfofAbove-Sigmdey:‘
10 : : o .
1 ‘Name: Patrick M. Paulich
Title: Attorney :
12 Address: 1325 Fourth Avenue Suite 1300
_ Phone Number: Seattle, WA - 96
-206.386.7755
13
14
15
16
17
.18
19
20
21 _
p
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